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THE COMPTROLLER OGENERAL.

DECISION OF THE UNITED S8TATES
WASKINGTON, D.C. 20548
FILE: B-199358 DATE: September 24, 1981

MATTER OF: Ritchie-Wick

DIGEST:

1.

Regulatory provision that proposals for
contracts under the Indian Self-Determination
and Education Assistance Act be submitted
"well in advance of the desired beginning

of support" is not a bar to consideration

of a proposal submitted under the act about

a veek before award was going to be made
under a separate competitive solicitation

not udder the act.

Although the Indian S=21f- Determination
and Education Assistance Act directs the
Secretary of Health and Human Services
to enter into a contract with an Indian
trlbal organlzatlon to carry out the
Secretar; 5 functlons, authorities and
respon51b111t1es in 42 U.S5.C. § 2001,
which only mentions "maintenance and
operatlon of hospitals and health facil-
ities 'for Indlans," it is not untenable
to include c¢onstruction within the
language, since. the Davis-Bacon Act wage
standards appllcuble to construction are
made applicable to the Indian Self-
Determination and Education Assistance
Act,

singe the Indian Self Determination and
Education Assistance Act directs the
Secretary of Health and Human Services
to Contract with the tribal orJanization
of any Indian tribe that requests to
carry out the Secretary's functions,
authorities and responsibilities in

42 0.5.C. § 2001, and the Indian Self-
Determination and BEducation Assistance
Act authorizes the Secretary to waive

. ———  w— » p———— e e



B-199358 2

the contractlng laws and regulatlons
which the Secretary determlnes are not
.appropriate for the purposes of the
contract involved or inconsistent with
the provisions of the act, competition
for the contract with the tribal
organization was not required.

4. - olic1tat10n cancellation after receipt
of offers for competltlve procurement
for cdnstruction of hospital staff housing
gquarters at, Indian health service hospital
and subsequent award of the contract with-
out competition to tribal organization
under the Indian Self-Determination and
Bducation Assistance Act are unobjectionable.

Ritchie- ~Wick, an Alaskan Indian joint venture,
protests the Department of Health and Human Services
(HHS) cancellation of solicitation No. Dl10-72 for
construction of hospital staff living quarters at
the Alaska Area Native Health Service Hospital,
Bethel, Alaska, and the award of a contract to the
Be:-hel Native Corporation for the construction under
ttre Indian Self-Determination and Education Assistance
Act (Self-Determination Act), 25 U.S.C. § 4509 (1976).

We do not find the protest to have merit,
- A .
Ritch%e-WiEk was the successful offercr under
the solicitation. Two hours before the contract was
to be signed, the solicitation was canceled. Ritchie-
Wick contends that it was improper to cancel the
solicitation.

... AS & general rule, cancellatlon is improper absent
a Cogent and compelling reason. Scott Graphics, Inc.,
etizl., 54 _Comp.. Gen. 8973 (1975),%75 1 CPD 302. HoOw-
ever, a contractlng *officer's authorlty to cancel a
s011c1tat10n is extremelv broad and, in the absence
of bad:faith or an abuse of discretion,-a dec$51on to
cidncel a folicitatidn will be upheld. Byron Hotion
Pictures Incorporated, B-190186, april 20, 1978,
78-1 CPD 308. The propriety of a particular cancel-
lation "must stand upon its own facts." Edrard B.
Friel, Inc., 55 Comp. Gen. 231, 240 (1975), 75-2 CPD
164.
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N Here,‘the declsion to cancel the ‘solicitation was
made because of a proposal received from the Bethel
Native Lorporat1on Under the Self-Determination Act
before the award was made under the solicitation.
The Self-Detérmination Act at:25.U.8.C. § 450g(a)
directs the Secretary of Health ‘Educatlon, and
Welfare, rede51gnated .the Secretary of Health and
Human Services by 20 U. S.C. § 3508 (sipp.’ III, 1979),
upon the request of any Indlan tribe, to -enter into
a contract with any trlbal organlzatlon of the Indian
tribe to carry outﬁall the Secretary 8 functlons,
authorities and responSLQ;llttes in 42 U“S C. § 2001
HHS requlations require' that proposals for contracts
under the Self-Determination Act be submitted "well
in advance of the desired beginning of support."

42 C.F.R. § 36-205(d) (1980). Because the Bethel
Native Corporation did not submit its prdposal ‘for

a contract under the Self-Determination Act unﬂil
after the receipt of offers under solicitation /D10-72
and about a week before the award under the solicita-
tion was going to be made, Ritchie-Wick contends that
the Bethel Native Corprration proposal should have
been rejected as untimely.

. ijHowever, reither tre Self-Determination Act nor
the  HHS regulatlon states any oartlcular time for an
Indian tribe to make a request for the transfer of
functions from the Secretary to a tribal organization.
Therefore, the HHS regulatory provision that tribes
shotuld submit proposals well in advance of the desired
beglnnlng of support is not a bar to HHS's considera-
tion of the Bethel Native Corporatlon proposal, but
rather a requirement aimed at easing the burden
inherent in administering the act.

' MSince the Self- —-Determination Act “dlrects" the
Secretary to enter into a contract with an Indian
tribal organlzatlon to carry outﬁthe Secretary s
functions, authcrities and.responsibilities in
42 U.5.C. § 2001 (1976) when an Indian tribe regquests,
unless a finding is made that certain enumerated
conditions exist, HHS considers that it was required
to adhere to the Indian tribe proposal when it was
received and none of the exceptions were found to
be present. We raised a guestion as to whether
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construction was’ requ1red to beftransferred to the

Indian*tribe, sinve:42 U.S. C‘*SQZOOI mentions only
"maintenunce and operatlon of hospitals and health
facilltlqu;or Ipdlans." HHS 1nd1cated that, while
there waéﬁsome Jnternal dlsagreement as to the effect
of” the quq;ed lariguage, the HHS"Office ‘of General
Cotrsel supported the view of the! ‘Director of ‘the
Indian Healtv Service and Surgeon ‘General that the
language should not be read’narrowly, since, among
other things, the - Dav1s Bacon wage standards appli-
cable to construction are made applicable to Self-
Determlnatlon Act contracts and, therefore, construction
must have beén_ inténded to be included. We do not find
that to be untenable. Where interpretation of a statute
is lnvolved deference is accorded the interpretation
of the agency charged with the statute's administra-
tion even in the presence of another reazsonable view.
vanport Manufacturing Companv, B~18655%9, October 19,
1976, 76-~2 CPD 343.

Ritchie-Wick questions the award to the Bethel
Natlvw‘Corporatlon on a sole-source basis, since, in
its view, 25 U.S.7. 8§ 1631 and 1633 (1976) {Indian
Health Care Improvement Act) and Federal Procurement
Regulations required the award to be made on a com-
petitive basis. We do not agree that competition
was required. In this case, Public Law No. 96-~126,
93 stat. 954, 973 (1979), provided for fiscal year
1980 $74,302,000 for construct‘on—-

"k % % of health and related auxiliary
fac111tles, incliding gquarters for per-
sonnel * * * asg authorized by [1l] sec-
tion 7 of the Act of August 5, 1954

(42 U.S.C. § 2004a3), [2] the Indian
Self-Determination Act and [3] the

Indian Health Care Improvement Act * * * ¢

We, Hﬁ%e held that the _total amount of a lumpagum
approprlatlon may be applled to any of the programs
‘or act1v1t1es for ‘which it is available in any amount,
absent’ furthet restrictions provided by the appro-—
priation ‘act or another statute. LTV Aerospace
Corporation, 55 Comp. Gen. 307, 318-319 (1975),

75-2 CPD 203. Since Public Law No. 96--126 is an
unrestricted lump-sum appropriation funding HHS
activities under three separace acts, including the
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Self- Determlnatlon Act, the funds were legally avallable
to fidance the Self-Determination Act expendlture alone,
Therefore, the provisions of sectlona 1631 and 1633 of
the Indian Health Care Improvement Act are not%germane.
Further, the Federal Procurement Regulations require-
ment for competition dld not have to be followed, since
the Self-Determination Act direcils the Secretary to
contract with the tribal organization of any Indian
tribe that requests it, unless conditions not present
here are found, and authorizes the Secretary to waive
contracting laws or regulations which the Secretary
"determines are not approprlate for the purposes of

the contract involved or 1nc0n51stent wlth the pro-
visions of [the Self-Determination Act]. 25 U.5.C.

§ 450j(a) (1976). See also 41 C.F.R. § 36.216(a)

(1980) prov1d1ng for waiver.

. Finally, Ritchie-Wick’ contends that the Federal
Grants and Cooperative Agreements Act, 41 U.S.C.
§ 503 (Supp. III, 1979%), requires :that the procure-
ment be approached as a ‘contract rather than as a
grant. We do not find HHS to be in disagreement
with that view, since HHS used the contracting
authority of the Self-Determination Act, 25 U.S.C.
§ 450g, rather than the grant authority, 25 U.S.C.
§ 450h(b}, to make the award to the Bethel Native
Corporation. As indicated above, HHS is authorized
to waive competitive procedures in making awards
under the Self-Determination Act.

... In Boyer, Biskup, Bo%ge, Noll, Scott: s Associates,
Inc., 55 Comp. Gen. 765 (1976), 76-1 CPD 110, we con-
sidered the requireménts of 25 U.S.C. § 450f, a parallel
of section 450g of the Self-Determination Act. We con-
cluded that the decision to cancel a procurement'and
proceed instead with a contract to a tribal organization
under the Self-Determination Act was not objecticnable
because the act limited the power to decline to enter

a Self-Determination Act contract to situations where

a stated statutory condition was found to be present,
which was not the case.
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Likewise, we find the HHS cancellation of
solicitation No. D10~72 and the subsequent award to
the Bethel Native Corporation to be unobjectionable.
Accordingly, the protest is denied.

bl (f- Porstins

Acting Comptroller General
of the United States





